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DISCUSSION: 
another category of animals that provides assistance to individuals with disabilities, which are 
designated by federal law and regulatory guidance as “service animals.” The implementing 
regulations of the Americans with Disabilities Act of 1990 [ 5]  
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We also often hear concerns that some ESAs will have conflicts with other ESAs (such as: dogs 
will chase cats, cats will chase birds, birds will chase snakes or vice versa).[30]  We suggest 
that institutions review and consider adopting language found in the UNK and Kent State 
policies that was apparently designed to address such concerns.  Both policies provide that an 
ESA must be under the owner’s control at all times, that it must be properly contained or 
restrained when the owner is not present during the day, and that the owner must remove the 
animal if it poses a direct threat to the health or safety of others, causes substantial property 
damage, or creates an unmanageable disturbance or interference with the university 
community. If an institution finds that an ESA is engaging in behavior that actually causes such 
problems (and not merely causing speculation or fear that an animal might misbehave), it can 
take action to remove the animal. Policy language like that used in the UNK and Kent State 
policies could therefore help address concerns about conflicts between animals.  

Further, we would encourage institutions that have good policy language to not be timid about 
enforcing it. Institutions have, for example, grown accustomed to enforcing reasonable conduct 
standards on students both with and without disabilities, and with the increasing numbers of 
ESAs on campus, institutions should similarly enforce reasonable ESA-related rules.  
Institutions that fail to do so risk losing control of their residence halls and permitting 
environments that could negatively impact other students. 

 E.  Institutional Property Damage Issues 

Residence hall damage issues can be handled through policy language as well. Given the UNK 
policy language to the effect that UNK would not require individuals with disabilities to pay a 
surcharge or fee to have an ESA, it seems likely that the DOJ would object to an institution’s 
requiring a prospective “animal deposit” from an individual who uses a service animal. This 
would be consistent with HUD guidance applicable to service animals and ESAs, which 
provides that requests to use such animals as reasonable accommodations may not be 
conditioned on payment of a fee or deposit. However, there should be no barrier to charging an 
owner reasonably for damage actually caused by an ESA (or a service animal), on the same 
basis as charges would be levied for damage caused by a human. The UNK and Kent State 
policies both require that owners must agree in advance to be responsible if such damages 
occur, and also must agree to a range of other responsibilities. We recommend that institutions 
review the UNK and Kent State policies closely and consider adopting their terms on these 
points because, again, they provide means for the institutions to recover costs associated with 
damage and pest control issues caused by ESAs in ways that are, apparently, acceptable to the 
DOJ and HUD. 

F. Potential Institutional Liability for Damages Caused by ESAs 

As noted above, the FHA recognizes that a landlord may lawfully solicit information from tenants 
to evaluate whether a requested ESA is a reasonable accommodation for a tenant with a 
disability. Further, landlords may lawfully deny a request for ESAs if they pose a “direct threat to 
the safety and health of others,” or if they would cause “substantial physical damage to the 
property of others that cannot be reduced or eliminated by another reasonable 
accommodation.”[31] The additional discretion afforded to landlords under the ESA framework, 
calls into question the extent to which colleges and universities may be liable, under a 
negligence theory, for subsequent injury to other residents, visitors, or their property by an 
approved ESA, or for the failure to remove an ESA after a college or university becomes aware 
of any such damage or injury. 
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In general, in order to prevail on a negligence claim, an injured party would have to prove that 
(1) the college or university owed her a duty of reasonable care, (2) it breached that duty, (3) 
damage resulted, and (4) there was a causal relationship between the breach and the damage 
or injury suffered. It is generally difficult to establish that non-owners who are not exercising 
direct control over animals owe injured parties a duty to protect them from damage caused by 
the animals. As courts have recognized, “we do not [generally] owe others a duty to take action 
to rescue or protect them from conditions we have not created.”[32] Some courts, however, 
have concluded that colleges and universities foster expectations, “at least for their residential 
students, that reasonable care will be exercised to protect them from harm.”[33] In other words, 
it may be possible to establish a “special relationship” giving rise to “a duty of reasonable care 
with regard to the risks that arise within the scope of that relationship” between post-secondary 
institutions and students who live on campus.[34]   

In most cases that we reviewed, the owner of the animal, and not the landowner, was held liable 
for any damages caused by their animal’s actions. In those instances where landlords did face 
liability, some individualized knowledge about the danger of the animal or some level of control 
over the animal was required.[35] However, those cases did not involve college or university 
housing, and, therefore, did not address the heightened scrutiny that may befall post-secondary 
institutions in similar contexts, particularly in a jurisdiction that has concluded that there is a 
“special relationship” between the institutions and their residential students.   

Even in cases not involving colleges or universities, however, courts consistently conclude that 
landlords are responsible for maintaining common areas of leased space in a safe condition, 
which may include implementing controls to account for the presence of animals in the 
landlord’s facilities.[36] Hallways, stairwells, bathrooms, and study rooms are just some of the 
numerous common areas that students share in on-campus housing. In some circumstances, a 
landlord may also be held liable for animal-related injuries that occur off of leased premises.[37] 
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Veterinarians, (5) Mental Health Professionals, and (6) Legal Counsel and Risk Management 
Professionals. 

Disability Services Representatives generally play a vital role in evaluating requests for ESAs, 
including, but not limited to, evaluating whether individuals should be required to submit 
documentation establishing they have a disability and whether approval of an ESA would 
constitute a reasonable accommodation for an established disability in the relevant 
circumstances. In order to effectively evaluate the reasonableness of a particular ESA in 
campus housing, the Disability Services Representative should independently develop sufficient 
familiarity with the affected living space or collaborate with campus partners who already have 
that familiarity in advance of issuing a response. Failure to do so in advance of approving a 
request could give rise to health or safety concerns by, for example, permitting students to 
house animals in spaces that are not large enough to accommodate the animals, or by 
unwittingly approving incompatible animals in spaces that are proximate to each other.   

Housing Administrators should also be involved in the evaluation of the reasonableness of a 
requested ESA, given the administrators’ greater familiarity with the relevant facilities, including 
both the private living spaces and common areas that may be impacted. Involving Housing 
Administrators in the decision-making process also provides them with notice of the need to 
implement protocols for accommodating approved animals, which is particularly important if the 
facility has historically maintained a “no-pets” policy. Such protocols might include: 

(1) maintaining a chart identifying rooms where approved animals reside in order to allow 
timely evaluation of complaints regarding violations of any no-pet policy, to avoid placing 
incompatible animals proximate to each other, and to serve as a guide for housekeeping 
and other staff members who may have to access the rooms to do their jobs;  
(2) providing staff with proposed responses to inquiries or complaints about approved 
animals that do not disclose the affected students’ disability status; and 
(3) identifying campus contacts for responding to health and safety concerns caused by 
assistance animals or for responding to students’ failure to adhere to mandatory health 
and safety expectations. 
 

Institutions should consider including Campus Police or Public Safety Officers in the 
conversation as well, to ensure that the officers are advised about the lawful exceptions to 
campus policies that may otherwise restrict the presence of animals on campus. They should be 
trained regarding the limits on inquiries that can be made regarding service animals and also 
should be provided guidance regarding whether and under what circumstances campuses may 
lawfully require removal of approved assistance animals that pose a health or safety threat. 
Campus Police and Public Safety Offices may also be able to facilitate verification of the 
licensed status[40] of ESAs, as appropriate. 

Many campuses also include campus veterinarians in the ESA evaluation process, given the 
expertise they can lend to the evaluation of whether it is reasonable to allow a requested animal 
in the affected living space. Although most campuses do not have veterinary medicine 
programs, many have veterinarians on staff or on contract to facilitate compliance with federal 
animal welfare regulations that apply to scientific research conducted on campus. These 
individuals may have the availability to support review of requested assistance animals; if not, 
contracting with local veterinarians for this purpose may be a useful alternative. 

Mental health professionals[41] also provide valuable contributions to these conversations, 
given their familiarity with the mental health issues that may underlie and be ameliorated by 
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ESAs.  They may also provide critical insight regarding how to effectively evaluate the 
legitimacy of documentation provided by students in support of ESA requests, particularly in 
light of the increasing prevalence of certifications from online vendors.  Involving mental health 
professionals in these conversations will also facilitate development of lawful and ethically 

https://www.kent.edu/sites/default/files/file/assistance_animals_0.pdf
https://www.kent.edu/sites/default/files/file/assistance_animals_0.pdf
https://www.unk.edu/offices/academic_success/dss/_files/assistance-animal-policy-and-agreement.pdf
https://www.hud.gov/sites/documents/SERVANIMALS_NTCFHEO2013-01.PDF
https://www.hud.gov/sites/documents/SERVANIMALS_NTCFHEO2013-01.PDF
https://www.dinse.com/


https://www.ada.gov/service_animals_2010.htm
https://www.ada.gov/service_animals_2010.htm
https://www.hud.gov/sites/documents/SERVANIMALS_NTCFHEO2013-01.PDF
https://www.hud.gov/sites/documents/SERVANIMALS_NTCFHEO2013-01.PDF
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[32] Cermins v. Clancy, 415 Mass. 289, 296 (1993). 

[33] Nguyen v. Mass. Inst. of Tech., 479 Mass. 436, 455, 96 N.E.3d 128, 144 (2018) (citing Mullins v. 
Pine Manor Coll., 389 Mass. 47, 52, 54, 449 N.E.2d 331 (1983)). See also Regents of Univ. of Cal. v. 
Superior Court, 4 Cal. 5th 607, 413 P.3d 656 (2018) (holding that a university had a duty of care to 
protect the student from foreseeable violence during her on-campus chemistry lab). 

[34]See Restatement (Third) of Torts: Liability for Physical and Emotional Harm § 40(a) (2012).  

[35] See e.g. Stokes v. Lyddy, 75 Conn. App. 252 (2002) (concluding that Defendant landlords were not 
“owners, keepers or harborers of the dog that bit Plaintiff under a ‘recognized’ keeper duty.”); Georgianna 
v. Gizzy, 483 N.Y.S. 2d 892 (1984). 

[36] See e.g., Barrwood Homeowners Ass'n, Inc. v. Maser, 675 So. 2d 983, 984 (Fla. Dist. Ct. App. 1996) 
(holding that a homeowner’s association could be held liable for a dog attack occurring in a “common 
area” if the homeowner’s association had knowledge of the dog’s “vicious propensities.”); Vasques v. 
Lopez, 509 So. 2d 1241 (Fla. Dist. Ct. App. 1987) (holding that there was “sufficient evidence for a jury to 
infer that a landlord had knowledge of a vicious dog’s presence and that the landlord had the ability to 
control of the premises.”). 

[37] For example, in Park v. Hoffard, 847 P.2d 853 (1993), a tenant’s dog attacked a child in a parking lot 
adjacent to the leased property and a parent sued the landlord of the leased property for physical injuries 
to his child.  Plaintiff claimed that the landlord knew the tenant’s dog had previously been quarantined for 
biting other children, that the tenant allowed the dog to roam the premises without a leash and that the 
dog was able to jump over the fenced-
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referenced above includes a provision requiring that assistance animal owners “abide by current city, 


